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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

MARVEL, Judge: Respondent determ ned a Federal incone tax
deficiency of $6,941 and a section 6662' accuracy-rel ated penalty

of $1,388 with respect to petitioner’s 2005 taxable year and

IAIl section references are to the Internal Revenue Code in
effect for the year at issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure.
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reflected those determnations in a notice of deficiency dated
July 21, 2008. Petitioner tinely petitioned this Court to
contest respondent’s determ nati ons.

The issues for decision? are as foll ows:

(1) Whether petitioner received nonenpl oyee conpensati on of
$29, 791 that she did not report on her 2005 incone tax return;
and

(2) whether petitioner is liable for the section 6662
penalty for 2005.

In her petition, petitioner alleged that she resci nded her
2005 return before respondent mail ed the notice of deficiency to
her. She also raised a plethora of other issues that we will not
address in this opinion because they are frivolous. See WIlIlians

v. Comm ssioner, 114 T.C. 136, 138-139 (2000) (quoting Crain v.

Comm ssi oner, 737 F.2d 1417, 1417 (5th Gr. 1984)).

FI NDI NGS OF FACT
A few of the relevant facts have been stipulated. W
i ncorporate the stipulation of facts into our findings by this
reference. When the petition was filed, petitioner resided in

Ar kansas.

2The notice of deficiency adjusted Schedule A Item zed
Deductions, and the Lifetinme Learning Credit, inposed self-
enpl oynent tax on the nonenpl oyee conpensation, and allowed a
deduction for one-half of the self-enploynent tax. These are
ei ther conputational adjustnents or matters that were not
chal | enged by petitioner and thus need not be deci ded herein.
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Petitioner tinely filed a Form 1040, U.S. Individual Incone
Tax Return, for 2005. On that return she reported wages of
$38, 127, taxable interest of $25, ordinary dividends of $1,768, a
taxabl e refund of $738, and a $3,000 capital |oss. Petitioner
did not report any self-enploynent incone.

By CP2000 Notice dated June 18, 2007, respondent notified
petitioner that she did not include on her 2005 return $29, 791 of
nonenpl oyee conpensation reported by a third-party payor, Aly
Apparel Resources L.L.C. (Ally Apparel), on a Form 1099- M SC,

M scel | aneous I ncone. |In the CP2000 Notice, respondent proposed
changes to petitioner’s 2005 return that included increasing
petitioner’s income by $29, 791, reducing her Schedule A
deductions and a Lifetine Learning Credit to reflect the

addi tional inconme, inposing self-enploynent tax on the additional
i ncone, and allow ng a deduction for one-half of the self-

enpl oynent tax. The notice notified petitioner that the
resulting tax increase was $9,433 and proposed the inposition of
a penalty under section 6662(a).

Petitioner responded to the CP2000 Notice dated June 18,
2007, through a mailing that respondent received on July 20,
2007. In that mailing petitioner stated that she did not agree
with some of the changes, and she included a Schedule C, Profit
or Loss From Business, for 2005 and ot her docunents expl ai ni ng

her disagreenent. On the Schedule C petitioner reported gross
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recei pts of $29, 791, expenses of $8,394 (including $221 for the
busi ness use of her hone), and a net profit of $21, 397.

Petitioner cal culated that she owed additional tax for 2005 of
$6, 179, which included sel f-enploynent tax of $3,023, and she
encl osed a check for $6, 179.

By CP2000 Notice dated Novenber 13, 2007, respondent
notified petitioner that he agreed with her position. The
Novenber 13, 2007, notice reflected a revised 2005 tax increase
of $6,941, a section 6662(a) penalty of $1,388, and interest of
$961, for a total proposed liability, after application of the
earlier $6,179 paynent, of $3,111. Petitioner responded to the
Novenber 13, 2007, notice in a mailing that respondent received
on Decenber 13, 2007. In that nmailing petitioner stated that she
had not had tine “to properly review all records and docunents”
and that she did not know whether she agreed or disagreed with
the tax liability reflected in the notice. However, she encl osed
a check for $3,111, to avoid additional penalties and interest.
She stated that “Once a review is conpleted we will file a proper
amended return.”

In a letter dated January 25, 2008, respondent responded to
petitioner’s mailing. Respondent stated in the January 25, 2008,
letter, in pertinent part, as foll ows:

You do not need to file an anended return. |If you wll

send us the correct information on Schedule C and

Schedule SE, we will make all necessary changes for you
and send a corrected notice to you. * * *
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We need your signature on the “Consent to Tax |ncrease”
at the end of this letter to conplete our action on
your tax account. Please sign the consent and send it
to us. * * *

If you don’t agree with our proposed changes, pl ease
wite to us and tell us why. * * *

On February 19, 2008, petitioner sent a response that asked
respondent to provide the law that shows petitioner is |iable for
any tax and an explanation of howthe tax is to be lawfully
cal cul at ed.

Respondent sent anot her CP2000 Notice to petitioner. The
notice was dated April 14, 2008, and showed a bal ance due of
zero. In a miling sent on May 14, 2008, petitioner notified
respondent that she was rescinding her 2005 return and was
demandi ng a refund of $9,625.% Additional correspondence between
petitioner and respondent followed. On July 21, 2008, respondent
mailed to petitioner a notice of deficiency for 2005 in which
respondent determ ned that petitioner had failed to report
nonenpl oyee conpensation of $29,791, that petitioner was entitled
to $8,394 of busi ness expense deductions, and that petitioner was
liable for a deficiency of $6,941 and a section 6662(a) penalty
of $1, 388.

3The $9,625 tax refund cl ai med presunably included the
paynents of $6,179 and $3, 111 and the tax of $330 reported on
petitioner’s original 2005 return. There is a $5 difference that
the record does not expl ain.
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Petitioner tinely petitioned this Court to contest
respondent’s determnation. A trial was held. W ordered
posttrial briefing, and both parties submtted briefs in
accordance with our order. Thereafter, by order dated March 30,
2011, we directed the parties to submt supplenental briefs
addressi ng whether this Court has jurisdiction over this case
because, before the notice of deficiency was mail ed, petitioner
had sent remttances sufficient to fully pay the $6, 941
deficiency determ ned therein.

In response to the order, both parties filed suppl enent al
briefs. In his supplenmental brief, respondent acknow edged t hat
petitioner renmtted $6,179 and $3, 111 before he mailed to
petitioner the notice of deficiency dated July 21, 2008.
Respondent contends, however, that, while he posted the
remttances to petitioner’s 2005 inconme tax account, he did not
assess these anounts. Respondent requests the follow ng finding:

The petitioner’s first remttance of $6,179 did not

fully pay the deficiency respondent proposed for

t axabl e year 2005, the petitioner’s second remttance

of $3,111 was a deposit under I.R C. § 6603 and not a

paynment of tax, and therefore the Court has

jurisdiction in this case.

In petitioner’s supplenental brief, she agrees that she nade
the remttances in 2007 before respondent mailed the notice of

deficiency dated July 21, 2008, she objects to the above-quoted

requested finding of fact, and, citing Comm ssioner v. Lundy, 516

U S 235 (1996), she contends that we have jurisdiction under
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section 6512(b)(3) to determ ne and refund the overpaynent she
contends she made. Petitioner does not dispute respondent’s
requested findings of fact that respondent did not treat the
remttances as paynents of tax and that respondent did not assess
the amounts of the remttances as deficiencies. W so find.
OPI NI ON

Juri sdiction

The Tax Court is a court of limted jurisdiction, and it may
exercise its jurisdiction only to the extent authorized by

st at ut e. Sec. 7442; Conmi ssioner v. Gooch MIling & El evator

Co., 320 U S. 418, 420 (1943). This Court is authorized to
redeterm ne the anmount of a deficiency for a taxable period as to
whi ch the Conm ssioner issued a notice of deficiency and the
taxpayer tinely petitioned the Court for review. See secs. 6212,
6213, and 6214. This Court also has jurisdiction to determ ne

t he anobunt of any overpaynent a taxpayer nade for a year that is
properly before the Court on a petition to redeterm ne a
deficiency. Sec. 6512(b)(1). |If the Court determ nes that there
is an overpaynent and further determ nes the anount of the
overpaynent that is refundable in accordance with section

6512(b) (3), the overpaynent anmount thus determ ned “shall, when

t he decision of the Tax Court has becone final, be credited or

refunded to the taxpayer.” Sec. 6512(b)(1).
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Section 6211(a) defines an incone tax deficiency as the
anount by which the tax inposed under the incone tax provisions
of the Code exceeds the excess of--
(1) the sum of

(A) the ampbunt shown as the tax by the taxpayer
upon * * * [her] return, * * * plus

(B) the anpunts previously assessed (or collected
W t hout assessnent) as a deficiency, over--

(2) the anobunt of rebates * * * made.
In the notice of deficiency dated July 21, 2008, respondent
determ ned that petitioner was liable for a $6,941 deficiency and
a section 6662(a) penalty of $1,388. However, petitioner nailed
to respondent remittances of $6,179 and $3, 111 in 2007, which
respondent received and posted to petitioner’s 2005 account but
did not treat as paynents or assess as deficiencies before the
notice of deficiency was mailed to petitioner.

Qur jurisdiction to redeterm ne a deficiency depends upon
the i ssuance of a valid notice of deficiency and a tinely filed

petition. Mnge v. Conmm ssioner, 93 T.C 22, 27 (1989).

Odinarily, we wll not |ook behind the notice of deficiency to
exam ne the circunstances surrounding the determnation. See

Pet zol dt v. Comm ssioner, 92 T.C. 661, 687-688 (1989). |Instead,

we conduct a proceedi ng de novo and redeterm ne a taxpayer’s tax
liability on the basis of the evidence presented during the

deficiency proceedi ng, not on whatever record was devel oped at
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the adm nistrative | evel before the notice of deficiency was

i ssued. See G eenberq’'s Express, Inc. v. Conm ssioner, 62 T.C

324, 327-328 (1974). “It is not the existence of a deficiency
but the Comm ssioner’s determ nation of a deficiency that
provides a predicate for Tax Court jurisdiction.” Hannan v.

Comm ssioner, 52 T.C. 787, 791 (1969).

Respondent treated petitioner’s remttances as deposits and
not paynents. Respondent did not assess additional tax equal to
the amounts of the remttances as a deficiency before issuing the
notice of deficiency. Petitioner does not dispute these facts.
Respondent determ ned a deficiency of $6,941 for 2005, and we
have jurisdiction.

1. Burden of Proof and Burden of Production

The Conmm ssioner’s determnations in a notice of deficiency
are presunmed correct, and the taxpayer ordinarily bears the
burden of proving that the Comm ssioner’s determ nations are in

error. See Rule 142(a); Welch v. Helvering, 290 U. S. 111, 115

(1933). If, however, a taxpayer produces credible evidence with
respect to any factual issue relevant to ascertaining the
taxpayer’s tax liability, the burden of proof on any such issue
shifts to the Conm ssioner, but only if the taxpayer has conplied

with the requirenments of section 7491(a)(2). Sec. 7491(a)(1l) and

(2).
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Petitioner does not contend that section 7491(a) applies,
nor has she established that the requirenents of section
7491(a)(2) have been net. Consequently, petitioner bears the
burden of proof as to any disputed factual issue. See Rule
142(a) .

Under section 6201(d), if a taxpayer asserts a reasonable
di spute with respect to an item of inconme reported on an
information return filed by a third party and the taxpayer neets
certain other requirenents, the Conm ssioner bears the burden of
produci ng reasonabl e and probative information, in addition to
the information return, concerning the deficiency attributable to
the incone item At trial petitioner disputed that she received
any income fromAlly Apparel, the entity that issued the Form
1099-M SC reporting the inconme at issue. Petitioner admtted,
however, that she received $29, 791, the anobunt shown on the Form
1099-M SC, during 2005 froman entity she identified at trial as
Texport. In addition, petitioner submtted a Schedule C for 2005
to respondent in response to the CP2000 Notice dated June 18,
2007, in which she admtted receiving the funds. Although the
record does not clarify why Ally Apparel issued the Form 1099-
M SC nor disclose the relationship of Ally Apparel to Texport,
the unclarified corporate relationship does not change the fact
that petitioner has admitted receiving $29, 791 of nonenpl oyee

i ncome, which she was obligated to report on her 2005 return but
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did not. W conclude that petitioner’s attenpt to dispute the
accuracy of the Form 1099-M SC under these circunstances i s not
reasonabl e and that the burden of production with respect to the
i ncome does not shift to respondent under section 6201(d).

[11. Unreported Nonenpl oyee Conpensati on

Section 61 defines gross incone as “all incone from whatever
source derived” and includes conpensation paid for services,
whet her furni shed by the taxpayer as an enpl oyee or as a self-
enpl oyed person or independent contractor. See sec. 61(a).

Petitioner admtted that she provided services to Texport
during 2005 for which she was paid $29,791. Because this
conpensati on nust be included in petitioner’s inconme for 2005
under section 61, we sustain respondent’s determ nation.

| V. Petitioner’'s Attenpt To Rescind Return

Petitioner’s position that she is not liable for any Federal
inconme tax for 2005 and that she is entitled to a refund focused
on her m sguided attenpt in 2008 to avoid liability for Federal
i ncome tax by rescinding her 2005 return. Petitioner never fully
expl ai ned her position but appears to believe that rescinding her
2005 return thereby inposes on respondent the obligation to prove
that she is liable for tax.

Nei t her the Internal Revenue Code nor the regul ations

pronul gated thereunder, which are the sources of a taxpayer’s
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obligation to file an annual income tax return,* contain any
provision permtting a taxpayer to rescind a filed incone tax
return. Moreover, petitioner failed to prove that she overpaid
her 2005 tax liability and that she was entitled to a refund. W
reject petitioner’s argunent as neritless.

V. Secti on 6662 Penalty

Section 6662(a) and (b) authorizes the inposition of a 20-
percent penalty on the portion of an underpaynent that is
attributable, anong other things, to a substantial understatenent
of inconme tax or to negligence or disregard of rules or
regul ations. Respondent alleges that petitioner is liable for
the section 6662 penalty because the under paynment was
attributable to either a substantial understatenent of inconme tax
or to negligence.

A substantial understatenent of inconme tax exists if the
anount of the understatenent exceeds the greater of 10 percent of
the tax required to be shown on the return, or $5,000. Sec.
6662(d) (1) (A). The term “understatenent” neans the excess of the
anount required to be shown on the return for the taxable year
over the anmpunt of tax inposed that is shown on the return
reduced by any rebate. Sec. 6662(d)(2)(A). The anmount of the

understatenent is reduced by that portion of the understatenent

‘See, e.g., secs. 6012-6014; sec. 1.6012-1, |ncone Tax
Regs.; sec. 301.6012-1, Proced. & Adm n. Regs.
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that is attributable to (1) the tax treatnent of any itemif
there is or was substantial authority for such treatnent, or (2)
any itemif the relevant facts affecting the item s tax treatnent
are adequately disclosed in the return or in a statenent attached
to the return and there is a reasonable basis for the taxpayer’s
tax treatnment of the item Sec. 6662(d)(2)(B)

The term “negligence” as used in section 6662 refers to any
failure on the part of the taxpayer to make a reasonabl e attenpt
to conmply with the provisions of the Internal Revenue Code. Sec.
6662(c). The term “disregard” includes any carel ess, reckless,
or intentional disregard. 1d.

A taxpayer may avoid liability for the section 6662 penalty
i nposed because of the taxpayer’s negligence or substanti al
understatenent of incone tax if the taxpayer denonstrates that
t he taxpayer had reasonabl e cause for the underpaynent and that
t he taxpayer acted in good faith with respect to the
under paynment. Sec. 6664(c)(1). Reasonable cause and good faith
are determ ned on a case-by-case basis, taking into account al
pertinent facts and circunstances. Sec. 1.6664-4(b)(1), I|ncone
Tax Regs. The nost inportant factor in determ ning reasonable
cause and good faith is the extent of the taxpayer’s effort to
assess his or her proper tax liability. Id.

A taxpayer may establish reasonabl e cause and good faith

within the neani ng of section 6664(c) if the taxpayer
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denonstrates that he or she reasonably relied in good faith on
the informed advice of an independent professional adviser as to
the proper tax treatnment of an item 1d. The taxpayer nust show
that: (1) The adviser was a conpetent and qualified professional
who had sufficient expertise to justify the taxpayer’s reliance
on him (2) the taxpayer provided all necessary and accurate
information to the adviser, and (3) the taxpayer actually relied
in good faith on the adviser’s judgnent in deciding on the proper

tax treatment of the item See Neonatol ogy Associates, P.A v.

Commi ssioner, 115 T.C. 43, 99 (2000), affd. 299 F.3d 221 (3d Cr

2002).

Under section 7491(c), the Comm ssioner has the initial
burden of production with respect to any penalty, addition to
tax, or additional anmount and nust introduce evidence that it is
appropriate to i npose the section 6662 penalty on the taxpayer to
satisfy that burden of production. Once the Conm ssioner has
satisfied his initial burden of production, the taxpayer mnust
then conme forward with evidence sufficient to persuade us that

the Comm ssioner’s determnation is incorrect. H gbee v.

Comm ssioner, 116 T.C 438, 446-449 (2001). The taxpayer bears
the burden of proving that he or she is not |iable for the
section 6662 penalty. The Comm ssioner need not produce evidence
regardi ng whether a taxpayer is entitled to relief fromthe

penal ty under section 6664(c). The taxpayer mnust raise that



- 15 -
i ssue and carry the burden of proof with respect toit. 1d. at
446.

Respondent satisfied his initial burden of production under
section 7491(c) by introducing evidence that petitioner received
nonenpl oyee conpensation of $29,791 but failed to report that
i ncome on her 2005 return. Petitioner then had the obligation to
show that the section 6662 penalty did not apply. Petitioner
made no such show ng.

Petitioner testified that she performed services for which
she was paid $29, 791, and she does not dispute that she failed to
i nclude that income on her 2005 return. Petitioner argued that
she did not know Ally Apparel and seened to contend that, because
she did not receive the noney fromAlly Apparel, she could ignore
the Form 1099-M SC Al ly Apparel issued even though she knew t hat
she had received the incone. Petitioner also contended that she
did not receive the Form 1099-M SC (or at |east that she did not
receive a Form 1099-M SC that covered the unreported
conpensation) and that, therefore, she did not have to report the
nonenpl oyee conpensati on she received.

We do not find credible any testinony that suggests
petitioner did not receive the Form 1099-M SC. The record
supports a finding that petitioner received the Form 1099-M SC
but chose to ignore it because the nane of the issuer did not

mat ch the nanme of the conpany for which she worked, and we so
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find. Regardless of whether petitioner received the Form 1099-
M SC, however, petitioner deliberately failed to include incone
she knew she had received on her 2005 return. That failure was
negligent at best and justifies the inposition of the section
6662 penalty.

We turn to the issue of reasonable cause and good faith
under section 6664(c). At one point during the trial, petitioner
testified that she relied on her return preparer for the position
t hat the nonenpl oyee conpensation did not have to be reported on
her 2005 return. Wen pressed by the Court, however, petitioner
claimed that she could not recall whether she told the preparer
she had actually received the incone or whether she sinply told
himthat she did not get a Form 1099-M SC with respect to the
i ncone.

Petitioner’s testinony was insufficient to satisfy her
burden of proving that she reasonably relied on professional
advice with respect to the unreported nonenpl oyee conpensati on
i ncome she received in 2005. Petitioner offered no other
testinmony to prove that she had reasonabl e cause for her failure
to report the inconme, and she certainly did not prove that she
acted in good faith. Consequently, we sustain respondent’s
determ nation that petitioner is liable for the section 6662

penal ty.



VI . Concl usion

We have considered all of the argunents raised by either
party, and to the extent not discussed, we find themto be
irrelevant or without nerit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




